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INTRODUCTION

The Association of London Authorities has obtained a legal
opinion from Michael Barnes Q.C. on the implications of
Section 28 of the 1988 Local Government Act. The opinion
was commissioned on behalf of the A.L.A.'s member
authorities (all the London Labour boroughs and the
I.L.E.A) and the London Borough Grants Scheme (to which all

fiuLondon Boroughs belong).

Given that there can be no recourse to Parliamentary debate
to interpret the legislation, the ALA commissioned a legal
opinion to help provide an interpretation of Section 28 and
to assist authorities in maintaining equal opportunities

‘policies in relation to lesbians and gay men. The opinion

is a general one; it does not go into the details of, for
example, specific housing or employment policies. The ALA
is organising seminars on service delivery issues and hope
to produce papers on specific policies, legal powers etc
following further discussions. For copies of these papers
and for copies of the legal opinion in full please contact
the Lesbian and Gay Officer. Further legal opinions on
specific areas may also be commissioned.

The following is a summary of the main points in the legal
opinion and advice on how best to use it. The numbers in
brackets following a quotation refer to the paragraph
number in the full length opinion.

SECTION 28

Section 28 received Royal Assent on 24 March 1988 and comes
into effect on 24 May 1988.

Section 28 in full is as follows:
Woh (L) A local authority shall not -

(a) 1intentionally promote homosexuality or publish
material with the intention of promoting
homosexuality;

(b) promote the teaching in any maintained school of

the acceptability of homosexuality as a pretended
family relationship.
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(2) Nothing in subsection (1) above shall be taken to
prohibit the doing of anything for purpose of
treating or preventing the spread of disease.

(3) In any proceedings in connection with the
application for this section a court shall draw
such inferences as to the intention of the local
authority as may reasonably be drawn from the
evidence before it.

(4) In subsection (1) (b) above "maintained school”
means -

(a) in England and Wales, a county school, voluntary
school, nursery school or special school, within
the meaning of the Education Act 1944; and

(b) in Scotland, a public school, nursery school or
special school within the meaning of the e,
Educatlon (Scotland) Act 1980. sl i

(2) This sectlon shall come into force at the end of
the period of two months beginning with the day
on which this Act is passed.”

SUMMARY

“ The core of the legal oplnlon is that
"it is open to serious doubt whether it (Sectlon 28)

will render unlawful many decisions or actions
presently lawful," (4)

Local authorities have never had specific powers to
‘promote homosexuality'. The opinion does not "consider
that discouraging forms of discrimination against
homosexuals on the ground of their homosexuality is to be
equated with the promotion of homosexuality". (7).

"The prohibitions," the opinion states, "are neither well
drafted nor clear in effect." Even if the advice contained
in the opinion is followed there is no guarantee that a
decision will not be challenged.

"The first and necessary step in considering any
decision or action remains for a local authority to
satisfy itself that there are in any event statutory
power authorising what is proposed and that there are
considerations relevant to the exercise of such powers
which make the proposal reasonable and desirable" (4)

Due care and attention to procedural matters is of utmost
importance with regard to how policies and decisions are
presented in officers reports and subsequent publicity,
and how members vote.
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THREE DEFINITIONS %

There are three words whose meaning needs to be considered
in the context of the Section.

a) 'Homosexuality'

The use of this word, especially in 2A(1l) (b) of the
Section broadens its ordinary use. As the Opinion
says "As homosexuality as such is not a relationship
of any description, this use of the term might be

though meaningless ..... It is, of course, unfortunate
that Parliament should enact statutes in terms which
are so unclear." (5a). Authorities are advised that

in the context of the Section 'homosexuality should be ~
taken to mean

"(a) propensity or inclination in a person to be
sexually attracted to someone of the same sex and
(b) the relations (including sexual acts) between
people of the same sex which can arise out of
that propensity or inclination." (16)

b) 'Intentionally’

"In order for it to be shown that the promotion
of homosexuality, or the publication of material
having that effect, by a local authority was
intentional it would at least have to be shown
either (a) that the authority¥ acted with the
motive or desire to promote homosexuality or (b)
that the authority realised that the promotion of
homosexuality was a very likely consequence of
its actions." (16)

The main difficulty with this concept is how it applies,
not to an individuals 'state of mind', but to a local
authority - a body corporate - which ordinarily takes
decisions by a majority of members present and voting for a
particular measure at a meeting. See item 6 on Reports and
Voting and 7 on Challenges for further clarification.

A further point in relation to 'intention!' is that it must
be judged subjectively, rather than objectively. However:

"in legal proceedings a person who asserts a
breach of one of the statutory prohibitions will
have to prove his case only by the ordinary civil
standard of proof (on the balance of
probabilities) not by the criminal standard of
certainly of beyond reasonable doubt." (5b)

c) 'Promotion'

This means simply "to further, advance or bring about
the increase of something". (5c)



